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ALCOHOL AND DRUG USE, TESTING, AND COMPLIANCE PROGRAM
I. 
OVERVIEW


In accordance with regulations promulgated by the Federal Highway Administration of the United States Department of Transportation, this Cooperative administers and enforces the terms of this controlled substances (drug) and alcohol use, testing, and compliance program.  This program is one component of this Cooperative's comprehensive safety and health procedures and policies which have been adopted to ensure the safest possible performance of work-related duties.  Compliance with this program, including all post-accident, random, reasonable suspicion, and follow up testing for drug and alcohol use is a condition of employment.

II. 
APPLICABILITY


This program applies to every employee who, as part of the employee's work-related duties, operates a commercial motor vehicle and is subject to the commercial driver's license requirements of 49 C.F.R. Part 383.

III. 
DEFINITIONS


Definitions of the following terms used for the purposes of this program shall have the meaning set forth in 49 C.F.R. §382.107:


Alcohol


Alcohol Concentration (or content).


Alcohol Use.


Commercial Motor Vehicle.


Confirmation Test.


Consortium.


Driver.


Performing (a safety-sensitive function).


Refuse to Submit.


Safety-sensitive Function.


Screening Tests (initial test).


Substance Abuse Professional.


Violation Rate.

IV. 
PROGRAM MANAGEMENT


The Manager of this Cooperative is responsible for ensuring that the requirements set forth in this program are met.  The Manager may designate one or more persons who are responsible for the implementation of various parts of this program, including the responsibility to ensure that the program continues to satisfy all federal and state drug and alcohol testing program requirements.  The Manager will designate an employer representative (DER) who is authorized by this Cooperative to take immediate action to remove employees from safety-sensitive functions and to make required decisions in testing and evaluation processes.  The DER is also responsible for receiving test results and other communications for the Cooperative.   
V. 
PROHIBITED ALCOHOL AND CONTROLLED SUBSTANCES USE 

A. 
ALCOHOL USE.


The use by employees of alcohol prior to, during, and after the performance of safety-sensitive functions is strictly limited by this program.  The Cooperative's employment policies which generally relate to the use of alcohol shall continue to apply during the performance of all other work-related duties.

1. 
No driver shall report for duty or remain on duty while having an alcohol concentration of 0.04 or greater.

2. 
No driver shall be on duty or operate a commercial motor vehicle while the driver possesses alcohol.

3. 
No driver shall use alcohol while performing safety-sensitive functions.

4. 
No driver shall perform safety-sensitive functions within four (4) hours after using alcohol.

5. 
No driver required to take a post-accident alcohol test under the terms of Section VI B, shall use alcohol for eight (8) hours following an accident or until the driver undergoes a post-accident alcohol test, whichever occurs first.

B. 
CONTROLLED SUBSTANCES USE.

1. 
No driver shall report for duty or remain on duty requiring the performance of safety-sensitive functions when the driver uses any controlled substance, except when the use is pursuant to the instructions of a physician who has advised the driver that the substance does not adversely effect the driver's ability to safely operate a commercial motor vehicle.

2. 
No driver shall report for duty, remain on duty, or perform a safety-sensitive function, if the driver tests positive for controlled substances.

3. 
A driver who is required to perform a safety-sensitive function and who is using any controlled substance pursuant to the instructions of a physician shall inform the Cooperative's manager of such therapeutic drug use prior to the performance of this function.

C. 
DISCIPLINARY ACTION.

If this Cooperative acquires actual knowledge that a driver is violating any of the provisions of Subsection A, paragraphs 1-5 listed above relating to alcohol use, or the provisions of Subsection B, paragraphs 1-3 listed above relating to the use of controlled substances, the Cooperative will prohibit the driver from performing any safety-sensitive functions in addition to any disciplinary action prescribed under its existing alcohol and controlled substances policies.  In addition, each driver who engages in conduct prohibited by this policy shall be advised of the resources available and shall be evaluated in accordance with Section XI below.

VI. 
ALCOHOL AND CONTROLLED SUBSTANCES TESTING


This Cooperative administers pre-employment or transfer, post-accident, random, reasonable suspicion, and return-to-duty alcohol and controlled substances tests in accordance with the policy below.  A driver who refuses to submit to this testing will not be permitted to perform safety-sensitive functions.  

A. 
PRE-EMPLOYMENT/TRANSFERS TESTING AND BACKGROUND 



CHECKS 

PRE-EMPLOYMENT - Except under the circumstances described below, prior to the first time a driver performs safety-sensitive functions for this Cooperative, the driver shall undergo testing for controlled substances.  If this Cooperative uses, but does not employ, a driver more than once a year, this Cooperative shall assure itself once every six months that the driver participates in an alcohol and controlled substances testing program that meets the requirements of 49 C.F.R. Part 382.



1.
Test Results

This Cooperative will not allow a driver to perform safety-sensitive functions until the Cooperative has received a controlled substances test results from a medical review officer or the Cooperative's service agent indicating a verified negative test result.



2.
This Cooperative will not administer a controlled substances test if:

a. 
A driver has participated in a 49 C.F.R. Part 382 drug testing program within the previous 30 days; and

b. 
Was tested for drugs within the past 6 months from the date of the application or participated in a random controlled substances testing program for the previous 12 months from the date of application with the employer; and

c. 
This Cooperative has information that no prior employer of the driver of whom this Cooperative has knowledge has records of a violation of 49 C.F.R. Part 382 or the controlled substances use rule of another DOT agency within the previous 6 months.

NOTE:  This Cooperative, if it exercises the exceptions described above in paragraph A. 2, shall contact the Administrators of the controlled substances testing programs in which the driver participated and shall obtain the following information:


▪
Name(s) and address(es) of the program(s). 

▪
Verification that the driver participates or participated in the program(s). 

▪
Verification that the program(s) conforms to part 40 of this title. 

▪
Verification that the driver is qualified under the rules of this part, including that the driver has not refused to be tested for controlled substances. 

▪
The date the driver was last tested for controlled substances. 

▪
The results of any tests taken within the previous six months and any other violations of subpart B of this part. 

NEW EMPLOYEES/TRANSFERS BACKGROUND CHECKS - This requirement applies only to employees seeking to begin performing safety-sensitive duties for this Cooperative for the first time (i.e., a new hire, an employee transfers into a safety-sensitive position). In addition to the pre-employment testing described above, after obtaining an employee’s written consent, the information listed below about the employee must be requested.  If the employee refuses to provide this written consent, the employee may not be permitted to perform safety-sensitive functions.


The following information must be requested from DOT-regulated employers who have employed the employee during any period during the two years before the date of the employee’s application or transfer:

a.
Alcohol tests with a result of 0.04 or higher alcohol concentration;

b.
Verified positive drug tests;

c.
Refusals to be tested (including verified adulterated or substituted drug test results);

d.
Other violations of DOT agency drug and alcohol testing regulations; and

e.
With respect to any employee who violated a DOT drug and alcohol regulation, documentation of the employee’s successful completion of DOT return-to-duty requirements (including follow-up tests). If the previous employer does not have information about the return-do-duty process (e.g., an employer who did not hire an employee who tested positive on a pre-employment test), this information must be sought from the employee.


The information obtained from a previous employer is to include any drug or alcohol test information obtained from previous employers under this section or other applicable DOT agency regulations.


If feasible, this information will be obtained and reviewed before the employee first performs safety-sensitive functions. If this is not feasible, the information will be obtained and reviewed as soon as possible. However, no employee is permitted to perform safety-sensitive functions after 30 days from the date on which the employee first performed safety-sensitive functions, unless this information has been obtained or a good faith effort to obtain this information is made and documented.


If the information indicates that the employee has violated a DOT agency drug and alcohol regulation, the employee must not be used to perform safety-sensitive functions unless information is obtained that the employee has subsequently complied with the return-to-duty requirements of the DOT agency drug and alcohol regulations.


The employee must also be asked whether he or she has tested positive, or refused to test, on any pre-employment drug or alcohol test administered by an employer to which the employee applied for, but did not obtain, safety-sensitive transportation work covered by DOT agency drug and alcohol testing rules during the past two years. If the employee admits that he or she had a positive test or a refusal to test the employee must not be used to perform safety-sensitive functions for this Cooperative until and unless the employee documents successful completion of the return-to-duty process.
HANDLING THESE TEST RECORDS - Employers from whom information is requested must be provided written consent for the release of the information.


The release of information must be in any written form (e.g., fax, e-mail, letter) that ensures confidentiality. As the previous employer, this Cooperative must maintain a written record of the information released, including the date, the party to whom it was released, and a summary of the information provided.


If an employer requests information described in 49 CFR §40.25(b) from this Cooperative, after reviewing the employee’s specific, written consent, the requested information will immediately be released to the employer making the inquiry.


As the employer requesting the information required, a written, confidential record of the information obtained or of the good faith efforts made to obtain the information will be maintained.  This information will be retained for three years from the date of the employee’s first performance of safety-sensitive duties for this Cooperative.
B. 
POST-ACCIDENT TESTING


This Cooperative requires each surviving driver to undergo an alcohol test as soon as is practicable after an accident involving loss of life or the issuance of a citation within 8 hours of the occurrence for a moving traffic violation or shall undergo a controlled substances test as soon as is practicable after an accident involving loss of life or the issuance of a citation within 32 hours of the occurrence for a moving traffic violation if the accident involved:

i.)  Bodily injury to any person who, as a result of the injury, immediately receives medical treatment away from the scene of the accident; or

ii.)  One or more motor vehicles incurring disabling damage as a result of the accident, requiring the vehicle to be transported away from the scene by a tow truck or other motor vehicle.        
This Cooperative will provide drivers with the applicable post-accident testing information, procedures, and instructions prior to drivers operating commercial motor vehicles.  The driver is prohibited from using alcohol for eight hours following the accident or until a post-accident test is administered, whichever is first.  This testing shall not take precedent over emergency medical treatment, if necessary, and will be administered with the following limitations:

1. 
Alcohol Testing

If the test is not administered within two (2) hours following the accident, a record shall be prepared and maintained on file, stating the reasons.  If the test in not administered within eight (8) hours, attempts to test will cease and a record shall be prepared and maintained setting forth the reasons.  These records shall be submitted to the Federal Motor Carrier Safety Administration (FMCSA) upon request.

2. 
Controlled Substances

If a test for controlled substances is not administered with thirty-two (32) hours following an accident, the Cooperative will cease attempts to administer the test and will prepare and maintain a record setting forth the reasons.  These records shall be submitted to the FMCSA upon request.

3. 
Driver Availability

A driver who is subject to testing following an accident shall remain readily available for such testing.  A failure to remain available for reasons other than those relating to obtaining medical care may be deemed by this Cooperative to be a refusal by the employee to submit to testing.

4. 
Federal, State, or Local Test Result

The results of a breath or blood test for the use of alcohol or a urine test for the use of controlled substances conducted by Federal, State, or local officials having independent authority for the test, shall be considered by this Cooperative to satisfy the requirements of 49 C.F.R. §382.303 provided that the tests conform to applicable standards and the results of the tests are obtained by this Cooperative.

C. 
RANDOM TESTING

1. 
Minimum Annual Percentage Rate

This Cooperative shall perform random alcohol and controlled substances testing of the average number of its driver positions in accordance with the minimum annual percentage rates established by the FMCSA Administrator in effect at the time of testing.

2. 
Selection

The selection of the drivers to be tested shall be made by a scientifically valid method.  Under the selection process used, each driver will have an equal chance of being tested each time selections are made.  Each driver selected shall be tested during the selection period.
3. 
Administration

The Cooperative shall ensure that random tests are unannounced and that the dates for administering these tests are spread reasonably throughout the calendar year.  Each driver who is notified of selection for testing shall be directed to proceed to the test site immediately unless the driver is performing a safety-sensitive function at the time of notification, whereupon the driver shall be instructed to cease performing the function and to proceed to the test site as soon as possible.
4.
Alcohol Test

A driver shall only be tested for alcohol while the driver is performing safety-sensitive functions, or just after the driver has ceased performing such functions.

D.
REASONABLE SUSPICION TESTING



This Cooperative will require a driver to submit to a controlled substances or alcohol test when the individual responsible at the Cooperative for making such determinations has reasonable suspicion to believe that the driver has violated the prohibitions set forth in Section VA or VB.  The determination that reasonable suspicion exists shall be based on specific, contemporaneous, articulable observations concerning the driver's appearance, behavior, speech or body odor, or, with respect to controlled substances, observations which are indications of chronic withdrawal effects of those substances.


The Manager of this Cooperative shall designate one or more persons who are responsible for making the determination that reasonable suspicion exists to conduct the reasonable suspicion testing identified above.  The individual responsible for making the determination that reasonable suspicion exists, shall be trained in accordance with 49 CFR § 382.603.



1.
Alcohol Testing



Alcohol testing is authorized only if the observations which lead to reasonable suspicion are made during, just preceding, or just after the period of the work day that the driver is required to be in compliance.  A driver may be directed to only undergo reasonable suspicion testing while the driver is performing safety-sensitive functions, just before the driver is to perform safety-sensitive functions, or just after the driver has ceased performing such functions.  The person who makes the determination that reasonable suspicion exists to conduct an alcohol test shall not conduct the test of the driver.


a.
Time Limitations

If an alcohol test required because of reasonable suspicion is not administered within two (2) hours following the determination, the Cooperative shall prepare and maintain on file a record stating the reason the test was not promptly administered.  If the test is not administered within eight (8) hours following the determination, the Cooperative shall cease attempts to administer the test and shall state in the records the reasons for not administering the test.

Notwithstanding the absence of a reasonable suspicion alcohol test, no driver shall report for duty or remain on duty requiring the performance of safety-sensitive functions while the driver is under the influence of or impaired by alcohol.  Furthermore, this Cooperative will not permit the driver to perform or continue to perform safety-sensitive functions until an alcohol test is administered and the driver's alcohol concentration measures less than 0.02 or twenty-four (24) hours have elapsed since the determination that there is a reasonable suspicion to believe that the driver had violated the prohibitions concerning the use of alcohol.




b.
Disciplinary Actions

The Cooperative shall not take any action against the driver based solely on the driver's behavior and appearance, with respect to alcohol use, in the absence of an alcohol test, except that action which is authorized pursuant to this Cooperative's Employee Manual and otherwise consistent with law.



2.
Written Record of Observations

A written record shall be made of the observations leading to a controlled substances or alcohol reasonable suspicion test, which shall be signed by the supervisor or company official whom made the observation within twenty-four (24) hours of the observed behavior or before the results of the controlled substances or alcohol test are released, whichever is earlier.


E.
RETURN-TO-DUTY TESTING

This Cooperative shall ensure that before a driver returns to duty requiring the performance of a safety-sensitive function after engaging in conduct prohibited by Section V.A. or V.B., the driver shall undergo a return-to-duty test as set forth in Section XI, C. below.  
F.
FOLLOW-UP TESTING

Each driver who has engaged in conduct prohibited by Section V and is determined to need assistance in resolving problems associated with alcohol misuse or use of controlled substances shall be subject to unannounced follow-up testing as directed, in writing, by the substance abuse professional chosen by this Cooperative.  Follow-up alcohol testing will be conducted only when the driver is performing safety-sensitive functions, just before the driver is to perform safety-sensitive functions, or just after the driver has ceased performing such functions and as further described in Section XI., C. below.

G.
DIRECTLY OBSERVED COLLECTION


The Cooperative will direct an immediate collection under direct observation with no advance notice to the employee, if:

1.
The laboratory reported to the MRO that a specimen is invalid, and the MRO reported to you that there was not an adequate medical explanation for the result; or

2.
The MRO reported to you that the original positive, adulterated, or substituted test result had to be cancelled because the test of the split specimen could not be performed.

3.
This Cooperative may direct a collection under direct observation of an employee if the drug test is a return-to-duty test or a follow-up test.


The Cooperative is mindful that a collector, must immediately conduct a collection under direct observation if:

1.
The collector is directed by the DER to do so; or

2.
The collector observed materials brought to the collection site or the employee’s conduct clearly indicates an attempt to tamper with a specimen; or

3.
The temperature on the original specimen was out of range; or 

4.
The original specimen appeared to have been tampered with.


This Cooperative is required, as the employer, to explain to the employee the reason for a directly observed collection when it makes the decision to require such observation.


The observer must be the same gender as the employee.  The observer can be a different person from the collector and need not be a qualified collector.


If the employee declines to allow a directly observed collection required or permitted under this program to occur, this is a refusal to test.

H.
EMPLOYEE REFUSAL TO TAKE A DRUG OR ALCOHOL TEST
1.
An employee will be considered to have refused to take a drug or alcohol test if the employee:

a.
Fails to appear for any test within a reasonable time, as determined by this Cooperative, after being directed to do so by this Cooperative. 

b.
Fails to remain at the testing site until the testing process is complete;

c.
Fails to provide a urine specimen for any drug test or a saliva or breath specimen for any alcohol test required by this part or DOT agency regulations;

d.
In the case of a directly observed or monitored collection in a drug test, fails to permit the observation or monitoring of the employee's provision of a specimen;

e.
Fails to provide a sufficient amount of urine or sufficient breath when directed, and it has been determined, through a required medical evaluation, that there was no adequate medical explanation for the failure;

f.
Fails or declines to take a second test the Cooperative or collector has directed the employee to take;

g.
Fails to undergo a medical examination or evaluation, as directed by the MRO as part of the verification process, or as directed by the Cooperative as part of the ‘‘shy bladder’’ procedures of this part or fails to undergo the required medical examination as part of the insufficient breath procedures; or

h.
Fails to cooperate with any part of the testing process (e.g., refuse to empty pockets when so directed by the collector, behaves in a confrontational way that disrupts the collection process) or to sign the certification at Step 2 of the Alcohol Test Form.

2.
If the MRO reports that an employee has a verified adulterated or substituted test result, the employee is considered to have refused to take a drug test.

3.
If the employee refuses to take a drug or alcohol test, the employee incurs the consequences specified under DOT agency regulations for a violation of those DOT agency regulations.

4.
When an employee refuses to participate in the part of the testing process in which the MRO is involved, the MRO must terminate the portion of the testing process in which the MRO is involved, document the refusal on the CCF (or in a separate document which you cause to be attached to the form), immediately notify this Cooperative by any means (e.g., telephone or secure fax machine) that ensures that the refusal notification is immediately received. A referral physician (e.g., physician evaluating a ‘‘shy bladder’’ or "shy lung" condition or a claim of a legitimate medical explanation in a validity testing situation), must notify the MRO, who in turn will notify this Cooperative.

5.
When an employee refuses to take a non-DOT test or to sign a non-DOT form, the employee is not considered to have refused to take a DOT test. There are no consequences under DOT agency regulations for refusing to take a non-DOT test.

I.
FAILURE TO PROVIDE SUFFICIENT BREATH


1.
When the BAT or STT informs this Cooperative that an employee has not provided a sufficient amount of breath, this Cooperative shall direct the employee to obtain, within five days, an evaluation from a licensed physician who is acceptable to this Cooperative and who has expertise in the medical issues raised by the employee’s failure to provide a sufficient specimen.

2.
This Cooperative will provide the physician who will conduct the evaluation with the following information and instructions:

a.
That the employee was required to take a DOT breath alcohol test, but was unable to provide a sufficient amount of breath to complete the test;

b.
The consequences of the appropriate DOT agency regulation for refusing to take the required alcohol test;

c.
That the physician must provide this Cooperative with a signed statement of his or her conclusions; and

d.
That the physician, in his or her reasonable medical judgment, must base those conclusions on one of the following determinations:

•
A medical condition has, or with a high degree of probability could have, precluded the employee from providing a sufficient amount of breath. The physician must not include in the signed statement detailed information on the employee’s medical condition. In this case, the test is cancelled.

•
There is not an adequate basis for determining that a medical condition has, or with a high degree of probability could have, precluded the employee from providing a sufficient amount of breath. This constitutes a refusal to test.

For purposes of paragraph d. above, a medical condition includes an ascertainable physiological condition (e.g., a respiratory system dysfunction) or a medically documented pre-existing psychological disorder, but does not include unsupported assertions of ‘‘situational anxiety’’ or hyperventilation.


J.
EFFECT OF CANCELLED ALCOHOL OR DRUG TEST
1.
A cancelled drug or alcohol test is neither positive nor negative.

a.
This Cooperative will not attach to a cancelled alcohol test the consequences of a test result that is 0.02 or greater or a positive drug test (e.g., removal from a safety-sensitive position).

b.
This Cooperative will not use a cancelled test in a situation where an employee needs a test result that is below 0.02 or a negative drug test result (e.g., in the case of a return-to- duty or follow-up test to authorize the employee to perform safety-sensitive functions).

c.
This Cooperative will not direct a recollection for an employee because a test has been cancelled, except in the case of a return-to- duty or follow-up test to authorize the employee to perform safety-sensitive functions or other provisions of this part that require another test be conducted such as if the employee is not able to provide an explanation or a valid prescription for a medication that has interfered with a drug test but denies having adulterated the specimen.

2.
A cancelled test does not count toward compliance with DOT requirements, such as a minimum random testing rate.

3.
When a test must be cancelled, if this Cooperative is the BAT, STT, or other person who determines that the cancellation is necessary, this Cooperative will inform the affected DER within 48 hours of the cancellation.

4.
A cancelled DOT test does not provide a valid basis for this Cooperative to conduct a non-DOT test (i.e., a test under company authority).
VII.
HANDLING OF TEST RESULTS AND RECORD RETENTION

A.
RECORDS MAINTAINED


This Cooperative shall maintain the following records relating to the implementation of this program.



1.
Records related to the collection process:

•
Collection log books, if used;

•
Documents relating to the random selection process;

•
Calibration documentation for evidential breath testing devices;

•
Documentation of breath alcohol technician training;

•
Documents generated in connection with decisions to administer 
reasonable suspicion alcohol or controlled 
substances tests;

•
Documents generated in connection with decisions on post-
accident tests;

•
Documents verifying existence of a medical explanation of the 
inability of a driver to provide adequate breath or to provide a urine 
specimen for testing; and

•
Consolidated annual calendar year summaries.



2.
Records related to a driver’s test results:

•
This Cooperative’s copy of the alcohol test form, including 
the results of the test;

•
This Cooperative’s copy of the controlled substances test chain of custody and control form;

•
Documents sent by the medical review officer to this Cooperative, including those required to be prepared by a medical review officer;

•
Documents related to the refusal of any driver to submit to an alcohol or controlled substances test; and

•
Documents presented by a driver to dispute the results of an alcohol or controlled substances test.




3.
Records related to other violations of this part.



4.
Records related to evaluations:

•
Records pertaining to a determination by a substance abuse 
professional concerning a drivers need for assistance; and

•
Records concerning a driver’s compliance with recommendations 
of the substance abuse professional.






5.
Records related to education and training:

•
Materials on alcohol misuse and controlled substance use 
awareness, including a copy of this policy on alcohol misuse and 
controlled substance use;

•
Documentation of compliance with the training, referral, and 
information requirements of 49 C.F.R. Part 382, including the 
driver’s 
signed receipt of education materials;

•
Documentation of training provided to supervisors for the purpose 
of qualifying a supervisor to make a determination concerning the 
need for reasonable suspicion testing; and

•
Certification that any training conducted under this policy 
complies with the requirements for such training.



6.
Records related to drug testing:

•
Agreements with collection site facilities, laboratories, medical 
review 
officers, and consortia;

•
Names and positions of officials and their role in the employer’s 
alcohol 
and controlled substances testing programs;

•
Monthly laboratory statistical summaries of urinalysis; and

•
This Cooperative’s drug testing policy and procedures.


B.
LOCATION OF RECORDS


This Cooperative shall maintain the records required under this program and shall make these records available for inspection at its principal place of business within two business days after a request made by an authorized representative of the Federal Highway Administration.


C.
REPORTING OF RESULTS IN A MANAGEMENT INFORMATION SYSTEM


This Cooperative shall prepare and maintain an annual calendar year summary of the results of this program which shall be completed by March 15th of each year when requested by the Secretary of Transportation, any DOT agency, or any State or local officials with regulatory authority over this Cooperative..  If this Cooperative is notified during the month of January of a request by the FHA to report its annual calendar year summary information, this Cooperative shall prepare and submit the report by March 15th of that year.  The contents of this report shall conform to the requirements of 49 C.F.R. Part 382.


D.
ALCOHOL TEST RESULTS


This Cooperative will take the following steps with respect to the receipt and storage of alcohol tests results information:

1.
If the test results are not in writing (e.g. by telephone or electronic means) a mechanism is established to determine the identity of the BAT sending the results.

2.
All test results will be stored in a manner that protects confidentiality.


E.
RECORDS RETENTION

1.
The following records are retained for the following periods of time:

a.
This Cooperative must keep the following records for five (5) years:

(i)
Records of employee alcohol test results indicating an alcohol concentration of 0.02 or greater;

(ii)
Records of employee verified positive drug test results;

(iii)
Documentation of refusals to take required alcohol and/or drug tests (including substituted or adulterated drug test results);
(iv)
SAP reports; and

(v)
All follow-up tests and schedules for follow-up tests.

b.
This Cooperative must keep records for three (3) years of information obtained from previous employers under § 40.25 concerning drug and alcohol test results of employees.

c.
This Cooperative must keep records of the inspection, maintenance, and calibration of EBTs, for two (2) years.

d.
This Cooperative must keep records of negative and cancelled drug test results and alcohol test results with a concentration of less than 0.02 for one (1) year.
2.
This Cooperative does not have to keep records related to a program requirement that does not apply to it (e.g., a maritime employer who does not have a DOT-mandated random alcohol testing program need not maintain random alcohol testing records).

3.
This Cooperative must maintain the records in a location with controlled access.
4.
A service agent may maintain these records for this Cooperative. However, this Cooperative must ensure that it can produce these records at its principal place of business in the time required by the DOT agency. For example, as a motor carrier, when an FMCSA inspector requests its records, this Cooperative must ensure that it can provide them within two working days.

VIII.
CONFIDENTIALITY AND RELEASE OF INFORMATION

A.
GENERAL REQUIREMENTS

1.
Except as otherwise provided in this subpart, this Cooperative will not release individual test results or medical information about an employee to third parties without the employee’s specific written consent.

a.
A ‘‘third party’’ is any person or organization to whom other subparts of this regulation do not explicitly authorize or require the transmission of information in the course of the drug or alcohol testing process.

b.
‘‘Specific written consent’’ means a statement signed by the employee that he or she agrees to the release of a particular piece of information to a particular, explicitly identified, person or organization at a particular time.

2.
‘‘Blanket releases,’’ in which an employee agrees to a release of a category of information (e.g., all test results) or to release information to a category of parties (e.g., other employers who are members of a C/TPA, companies to which the employee may apply for employment), are prohibited under this part.

B.
LEGAL PROCEEDINGS

1.
This Cooperative may release information pertaining to an employee’s drug or alcohol test without the employee’s consent in certain legal proceedings.

a.
These proceedings include a lawsuit (e.g., a wrongful discharge action), grievance (e.g., an arbitration concerning disciplinary action taken by the employer), or administrative proceeding (e.g., an unemployment compensation hearing) brought by, or on behalf of, an employee and resulting from a positive DOT drug or alcohol test or a refusal to test (including, but not limited to, adulterated or substituted test results).

b.
These proceedings also include a criminal or civil action resulting from an employee’s performance of safety-sensitive duties, in which a court of competent jurisdiction determines that the drug or alcohol test information sought is relevant to the case and issues an order directing the employer to produce the information. For example, in personal injury litigation following a truck or bus collision, the court could determine that a post-accident drug test result of an employee is relevant to determining whether the driver or the driver’s employer was negligent. The employer is authorized to respond to the court’s order to produce the records.

2.
In such a proceeding, you may release the information to the decisionmaker in the proceeding (e.g., the court in a lawsuit). You may release the information only with a binding stipulation that the decisionmaker to whom it is released will make it available only to parties to the proceeding.

3.
If you are a service agent, and the employer requests its employee’s drug or alcohol testing information from you to use in a legal proceeding as authorized in paragraph (a) of section (e.g., the laboratory’s data package), you must provide the requested information to the employer.

4.
As an employer or service agent, you must immediately notify the employee in writing of any information you release under this section.

C.
RELEASE TO ADDITIONAL PARTIES AND SERVICE AGENTS

1.
This Cooperative must release information under the following circumstances:

a.
If you receive a specific, written consent from an employee authorizing the release of information about that employee’s drug or alcohol tests to an identified person, you must provide the information to the identified person. For example, as an employer, when you receive a written request from a former employee to provide information to a subsequent employer, you must do so.  In providing the information, you must comply with the terms of the employee’s consent.

b.
Upon request of DOT agency representatives, this Cooperative will provide the following:

•
Access to your facilities used for this part and DOT agency drug and alcohol program functions.

•
All written, printed, and computer-based drug and alcohol program records and reports (including copies of name-specific records or reports), files, materials, data, documents/documentation, agreements, contracts, policies, and statements that are required by this part and DOT agency regulations.

c.
If requested by the National Transportation Safety Board as part of an accident investigation, you must provide information concerning post-accident tests administered after the accident.

d.
If requested by a Federal, state or local safety agency with regulatory authority over you or the employee, you must provide drug and alcohol test records concerning the employee.

e.
Except as otherwise provided in this part, as a laboratory you must not release or provide a specimen or a part of a specimen to a requesting party, without first obtaining written consent from ODAPC. If a party seeks a court order directing you to release a specimen or part of a specimen contrary to any provision of this part, you must take necessary legal steps to contest the issuance of the order (e.g., seek to quash a subpoena, citing the requirements of § 40.13 ). This part does not require you to disobey a court order, however.

IX.
MEDICAL REVIEW OFFICER, NOTIFICATION, AND RECORD RETENTION


All test results are to be reviewed and interpreted by a physician who shall be designated as the Medical Review Officer (MRO) before they are reported to the Cooperative.  The MRO shall be responsible for interpreting and evaluating confirmed positive test results together with medical histories and other relevant biomedical information.


A.
GENERAL REPORTING REQUIREMENTS.


The MRO shall forward to the Cooperative a signed written notification within three business days of the MRO's completion of the MRO's review.  The report shall state clearly:



1.
That the controlled substances test being reported was in accordance with 49 CFR Part 40;


2.
The name of the individual for whom the test results are being reported;

3.
The type of test indicated on the custody and control form (i.e. random, post-accident, etc.);



4.
The date and location of the test collection;

5.
The identities of the persons or entities performing the collection, analysis of the specimens and serving as the medical review officer for the specific test;

6.
The verified results of a controlled substances test, either positive or negative, and if positive, the identity of the controlled substance(s) for which the test was verified positive.

B.
POSITIVE TEST RESULTS REPORT.


Prior to making a final decision to verify a positive controlled substances test result, the MRO shall give the individual an opportunity to discuss the test result.  


1.
The MRO shall contact the individual, on a confidential basis, to determine whether the employee wishes to discuss the test results.

2.
If after making all reasonable efforts and documenting them the MRO is unable to reach the individual directly, the MRO shall contact a designated Cooperative official who shall, as soon as practicable but prior to dispatching the driver or within twenty-four (24) hours, whichever is earlier, direct the individual to contact the MRO as soon as possible.  The Cooperative shall employ procedures that ensure, to the maximum extent practicable, the requirement that the employee contact the MRO is held in confidence.
3.
If the Cooperative is unable to contact the employee, the Cooperative may place the employee on temporary medically unqualified status or medical leave.

4.
The MRO may verify a test as positive without having communicated directly with an employee about the test in three circumstances:

•
The employee expressly declines the opportunity to discuss the test;

•
The Cooperative's representative has successfully made and documented a contact with the employee and instructed the employee to contact the MRO and more than five days have passed since the date the employee was contacted; or

•
Other circumstances provided for in DOT agency drug testing regulations.

5.
The MRO may reopen the verification allowing an employee to present information concerning a legitimate explanation for the confirmed positive test if the employee is able to document that serious illness, injury, or other circumstances unavoidably prevented the employee from contacting the MRO within five days of being instructed to do so by the Cooperative.  If the MRO concludes that there is a legitimate explanation, the MRO shall declare the test to be negative.  

6.
Following verification of a positive test result the MRO shall, as provided in the Cooperative's policy, refer the case to the Cooperative's employee assistance or rehabilitation program, or if applicable, to the Cooperative's official empowered to recommend or take administrative action, or both.

7.
Before the MRO verifies a confirmed positive result for opiates, the MRO shall determine that there is clinical evidence, in addition to the urine test, of unauthorized use of any opium, opiate, or opium derivative, unless the Cooperative's GC/MS confirmation testing for opiates confirms the presence of 6-monoacetylmorphine.

8.
The MRO shall notify each employee who has a confirmed positive test that the employee has seventy-two (72) hours in which to request a test of the split specimen if the test is verified as positive.  If the employee requests an analysis of the split, the MRO shall direct, in writing, the laboratory to provide the split specimen to another certified lab for analysis.  If the analysis of the split fails to reconfirm the results of the analysis of the primary specimen, or if the split specimen is unavailable, inadequate for testing or untestable, the MRO shall cancel the test and report cancellation and the reasons for it to the DOT, the Cooperative, and the employee.  If the MRO concludes that there is a legitimate explanation for an employee's failure to contact the MRO within seventy-two (72) hours, the MRO shall direct that the analysis of the split specimen be performed.  The employee is not authorized to request a reanalysis of the primary specimen.  
9.
This Cooperative is responsible to ensure that the MRO, first laboratory, and second laboratory perform the functions required by 49 CFR §§ 40.175 - 40.185 in a timely manner once an employee has made a timely request for a test of the split specimen.  To accomplish this compliance, an account must be established with the laboratories for testing split specimens.  It is the written policy of this Cooperative to seek reimbursement from the employee for all of the costs of the split specimen tests.   

C.
RECORD RETENTION.

1.
The MRO shall maintain all dated records and notifications, identified by individual, for a minimum of five years for verified positive controlled substances test results and for a minimum of one year for negative and canceled controlled substances test results.

2.
No person may obtain the individual controlled substances test results retained by the MRO and no MRO shall release the results of any driver to any person, without first obtaining a specific, written authorization from the driver, except that information which is set out in the report described in paragraph A above.

X.
COOPERATIVE'S NOTIFICATIONS

A.
TEST RESULTS


The Cooperative shall notify a driver of the results of a pre-employment controlled substances test conducted under this program if the driver requests such results, within sixty calendar days of being notified of the disposition of the employment application.  The Cooperative shall notify a driver of the results of random, reasonable suspicion, and post-accident tests for controlled substances if the test results are verified positive.  The Cooperative shall also inform the driver which controlled substance or substances were verified as positive.


B.
MRO CONTACT


The Cooperative shall make reasonable efforts to contact and request each driver who submitted a specimen under this program, regardless of the driver's employment status, to contact and discuss the results of the tests with a MRO who has been unable to contact the driver.  The Cooperative shall immediately notify the MRO that the driver has been notified to contact the MRO within twenty-four (24) hours.


C.
SAP SERVICES


This Cooperative must provide to each employee (including an applicant or new employee) who violates a DOT drug and alcohol regulation a listing of SAPs readily available to the employee and acceptable to this Cooperative, with names, addresses, and telephone numbers. The employee is charged no fee for compiling or providing this list. This list may be provided by this Cooperative or its consortium. 

XI.
CONSEQUENCES FOR DRIVER'S ENGAGING IN SUBSTANCE USE - RELATED CONDUCT

A.
REMOVAL FROM SAFETY-SENSITIVE FUNCTIONS


Except as provide for below, no driver shall be allowed to perform safety-sensitive functions, including driving a commercial motor vehicle, if the driver has engaged in conduct prohibited by this program under Section V or an alcohol or controlled substances rule of another DOT agency.  If a driver has engaged in conduct prohibited by Section V, the driver shall not be allowed to perform safety-sensitive functions unless the driver has met the requirements of C below.


An employee shall not be removed from the performance of a safety-sensitive function until the MRO has completed verification of a confirmed positive test result for a drug or drug metabolite, and adulterated test, or a substituted test. 


The alteration of a drug or alcohol test result transmitted to by an MRO, BAT, or C/TPA is a violation of the DOT drug testing program requirements.

B.
ACTIONS WHICH MUST BE TAKEN UPON RECEIPT OF A VERIFIED POSITIVE TEST RESULT:  

1.
Upon receipt of a verified positive drug test result, the Cooperative must immediately remove the employee involved from performing safety-sensitive functions. It must take this action upon receiving the initial report of the verified positive test result. It can not wait to receive the written report or the result of a split specimen test.

2.
Upon receipt of a verified adulterated or substituted drug test result, the Cooperative must consider this a refusal to test and immediately remove the employee involved from performing safety-sensitive functions. The Cooperative must take this action on receiving the initial report of the verified adulterated or substituted test result. It can not wait to receive the written report or the result of a split specimen test.

3.
Upon receipt of a verified alcohol test result of 0.04 or higher, the Cooperative must immediately remove the employee involved from performing safety-sensitive functions. If the Cooperative receives an alcohol test result of 0.02—0.39, this Cooperative must temporarily remove the employee involved from performing safety-sensitive functions, as provided in applicable DOT agency regulations. This Cooperative is not to wait to receive the written report of the result of the test.

4.
Upon receipt of notice that an employee has a verified positive, adulterated, or substituted test result, or has otherwise violated a DOT agency drug and alcohol regulation, the Cooperative must not return the employee to the performance of safety-sensitive functions until or unless the employee successfully completes the return-to-duty process of Subpart O of this part.

5.
Upon receipt of a drug test result indicating that the employee’s specimen was dilute, take action as provided in §40.197. 

6.
Upon receipt of a drug test result indicating that the employee’s specimen was invalid and that a second collection must take place under direct observation:

a.
Immediately direct the employee to provide a new specimen under direct observation.

b.
Do not attach consequences to the finding that the test was invalid other than collecting a new specimen under direct observation.

c.
Do not give any advance notice of this test requirement to the employee.

d.
Instruct the collector to note on the CCF the same reason (e.g. random test, post-accident test) as for the original collection.

7.
Upon receipt of a cancelled test result when a negative result is required (e.g., pre-employment, return-to-duty, or follow-up test), the Cooperative must direct the employee to provide another specimen immediately.


C.
REFERRAL, EVALUATION, AND TREATMENT

1.
Evaluation.  


Each driver who has engaged in conduct prohibited by Section V of this Program shall be advised of the resources available to the driver in evaluating and resolving problems associated with the misuse of alcohol and use of controlled substances, including the names, addresses, and telephone numbers of substance abuse professionals in counseling and treatment programs.  In addition, each driver identified to need assistance shall be evaluated by a substance abuse professional to determine that the driver has properly followed a rehabilitation programs and shall be subject to unannounced follow-up alcohol and controlled substances tests following the drivers return-to- duty.  The number and frequency of such tests shall be as directed by the substance abuse professional and shall consist of at least six tests in the first twelve months following the drivers return to duty.  The driver may be directed to undergo return-to-duty and follow-up testing for both alcohol and controlled substances if the substances abuse professional determines that such testing is necessary for the particular driver.  Follow-up testing shall not exceed sixty months from the date of the drivers return.  The substance abuse professional may terminate the requirement for follow-up at any time after the first six tests have been administered if it is determined that such testing is no longer necessary.



2.
Substance Abuse Professional

Evaluation and rehabilitation are to be provided by a substance abuse professional under contract with the Cooperative or by a substance abuse professional not affiliated with the Cooperative.  The choice of substance abuse professional and assignment of costs are to be made in accordance with this Cooperative's policies.  Neither this Cooperative nor an employee may seek a second SAP's evaluation in order to obtain another recommendation.  An employee may not return to the performance of safety-sensitive duties until the employee has successfully complied with the SAP's recommendations.   



3.
Return to Duty Process


a.
This Cooperative is not required to return an employee to safety-sensitive duties because the employee has met the "return to duty" conditions. That is a personnel decision that this Cooperative has the discretion to make, subject to collective bargaining agreements or other legal requirements.


b.
If it is decided that the employee is to return to the performance of safety-sensitive functions, the employee must take a return-to-duty test. This test cannot occur until after the SAP has determined that the employee has successfully complied with prescribed education and/or treatment. The employee must have a negative drug test result and/or an alcohol test with an alcohol concentration of less than 0.02 before resuming performance of safety-sensitive duties.


c.
The SAP or MRO, must not make a ‘‘fitness for duty’’ determination as part of the re-evaluation unless required to do so under an applicable DOT agency regulation. This Cooperative and not the SAP or MRO must decide whether to put the employee back to work in a safety-sensitive position.

4.
Follow-up Testing


a.
This Cooperative is required to carry out the SAP’s follow-up testing requirements. This Cooperative may not allow an employee to continue to perform safety-sensitive functions unless follow-up testing is conducted as directed by the SAP.


b.
This Cooperative is to schedule follow-up tests on dates of its own choosing, but it must ensure that the tests are unannounced with no discernable pattern as to their timing, and that the employee is given no advance notice.


c.
This Cooperative cannot substitute any other tests (e.g., those carried out under the random testing program) conducted on the employee for this follow-up testing requirement.


d.
A follow-up test that has been cancelled can not be counted as a completed test. A cancelled follow-up test must be recollected.


e.
SAP written reports are to be received by this Cooperative directly from the SAP performing the evaluation and that no third party or entity changed the SAP's report in any way.


f.
Reports from SAPs are to be maintained for 5 years from the date received by the Cooperative.   





D.
WHEN NOT APPLICABLE

The requirements of this section do not apply to applicants who refuse to submit to a pre-employment controlled substances test or who have a pre-employment test with a verified positive test result.  
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